QW SS ON FOR THE PRESERVATI ON F WLD HORSES ET AL
| BLA 94-126, 94-127, 94-128 Deci ded July 14, 1997

Appeal froma Decision issued by the Dstrict Manager, Hko Ostrict,
H ko, Nevada, Bureau of Land Managenent, finding no significant inpact and
i npl enenting the Gshute WId Hrse Gather Pan. N 010-85-047, NV 010-94-
05.

Affirned.
1. WId Fee-Roaning Horses and Burros Act

A BLMdeci sion inpl enenting a wld horse area
nmanagenent plan is affirned when it is founded on a
reasoned anal ysis of nonitoring data supporting
reduction of a horse population to restore a range to a
thriving natural ecol ogi cal bal ance and prevent its
deterioration.

APPEARANCES.  Gat herine Barconb, Sparks, Nevada, for the Commission for
the Preservation of WId Horses; Dawn Y. Lappin, Reno, Nevada, for the
WId Horse Ogani zed Assistance; Anna E Charlton, Esq., Newark, New
Jersey, for Mchael B ake, Public Lands Resource Gouncil, and Ti not hy
Wl son; and Rodney Harris, HBko Dstrict Ofice, Hko, Nevada, for the
Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE ARNESS

The Cormission for the Preservation of Wld Horses (P, WIid
Horse O gani zed Assi stance (W), and Mchael B ake, together wth the
Publ i ¢ Lands Resource Gouncil and Ti not hy WI son, have appeal ed froman
Cctober 15, 1993, "full force and effect” Decision Record and H ndi ng of
No Sgnificant Environnental Inpact that inplenented a wld horse gat her
in the Goshute Herd Managenent Area (HWA) of the Wl | s Resource Area, H ko
Dstrict, Bureau of Land Managenent (BLM). The Decision Record inpl enents
nanagenent deci sions made in an August 2, 1993, Amendnent (Approved RWP
Arendnent) to the VélIs Resource Managenent Plan (Wl ls RW). Docketed as
three separate cases, each of these appeals is directed agai nst the sane
BLM Deci si on; they are now consol i dat ed.

The Wl s Resource Area is in the northeastern corner of Nevada. A
census in 1981 found about 700 w ld horses and burros wthin the resource

area in 6 herds. (Proposed Vélls RMP and Environnental |npact S atenent
(BS at S2.) The Wl ls Record of Decision (1985 RID), effective July
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1985, provided that wld horse and burro herds in the resource area woul d
be mai ntai ned between 550 and 700 ani nal s and that nmanagenent area pl ans
woul d be devel oped for each of the 6 herd areas. hder this plan, horses
i nhabi ti ng checkerboard areas (I ands where public, private, and state
owner ship continuously intersect) were to renmai n whil e BLM undert ook
responsi bility for removing horses fromprivate lands if requested to do
so. (1985 RDat 7, 19.)

The Deci sion on appeal , which inplenents the RWP Anendnent, provi des
net hods to be used to gather 90-100 "excess" adoptabl e horses fromthe
Goshute Herd Managenent Area. The Deci sion was i ssued on Gctober 15, 1993,
and the gather took place then. In identical Satenents of Reasons on
appeal (SR, PWH and WHOA request a stay fromthe Board "preventing
the further renoval of horses fromthe Goshute Herd Area pendi ng
resolution of this appeal.” (SCRat 6.) The authority of this Board,
however, does not extend to control of possible future action by BLM but
islimted to the review of decisions issued by BLMthat are revi enabl e
under 43 CF. R 8 4.1. Because we do not exercise supervisory control over
BLM the requests for a stay of future BLMaction are deni ed.

The CPWH and WHA further allege that they were deni ed adequat e
noti ce of the final Decision because they received the final
envi ronnent al assessnent and gather plan 6 days after capture of the horses
was conpl eted. They maintain that they had "no opportunity to comment,
appeal , appeal wth a request for a stay of the action, or if necessary,
file aninjunction” in violation of Federal Land Policy and Managenent Act,
National Environnental Policy Act, and "BLMRegul ations and Policy." (SR
at 1.)

Departnental regulation 43 CF. R 8 4770.3(c) (1993) provides that
"[flull force and effect decisions shall take effect on the date specified,
regardl ess of an appeal." This regul ation has been uphel d as consi st ent
wth the "statutory | anguage and the legislative history of the WId Horse
Act, as anended." B ake v. Babbitt, 837 F. Supp. 458, 461 (DD C 1993).
In these cases, BLMassunes the risk that a decision placed into full
force and effect may be reversed by the Federal courts, which gain
imedi ate jurisdiction to reviewa decision placed into full force and
effect. Sce B ake v. Babbitt, supra, at 460-61.

B ake argues that BLMis renoving wld horses fromthe Gshute HVA
"Wthout proper data and justification.” (Bake SCRat 6.) He alleges
that BLMdid not determne there were "excess" horses in the Gshute HWA
and that the gather isin violation of 16 US C 8§ 1333(a) (1994), which
requires that horses be nanaged at a "mninal feasible level." (B ake S(R
at 4-5.) He contends BLMs renoval plan is based on a "presunption that
the wld horse herds wll continue to reproduce at a rate of 15-20 percent
per year." This presunption is not supported in fact, he argues, because
overgrazi ng and drought have increased young adult horse nortality and
decreased reproduction. "No round-ups shoul d take place until the herd
counts and herd denographi cs are established,"” he naintains. |d. at 5.
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B ake all eges BLM's pl ans do not address whet her renoval of 90-100 horses
of adoptable age will "seriously disturb the genetic nmake-up of this herd.”
Id. He asserts that "the infornati on upon which the round up proposal is
nade i s so inaccurate that it cannot formthe basis of a proper exercise of
the power to manage the wld horse herds" and calls for the devel opnent of
a conprehensi ve B S based upon "BLMs admissions that wld horse herds are
in jeopardy and suffering nassive death | osses in Nevada." |1d. at 6.

The (CPWH and WHA argue that BLMhas bi ased its deci sion pertaini ng
to herd size against wld horses and in favor of |ivestock, and they
oppose the elimnation of checkerboard | ands fromthe HVA  They argue
that BLMs decision to limt allocation of pre-livestock forage to 10
percent of available forage is arbitrary and that "[a]ll owabl e use criteria
establ i shed in the Nevada Rangel and Mbnitoring Handbook suggests noder at e
to heavy [use] (50 to 90 percent) for fall grazing seasons.” (SRat 3.)
It is saidthat allocating forage in this way "wll elimnate conpetition
for the Iivestock yet, not protect the critical wnter use area for wld
horses fromlivestock conpetition.” Id. Further, they contend that BLM
has not established that 10-percent range utilization during the fall
nonths w Il sustain the 160 horses inhabiting the Goshute HWA  FHnal |y,
they argue that BLMs decision to limt the herd size to 160 horses is in
error because no carrying capacity was established to justify the initial
herd. 1d. at 5.

The goal of wld horse nanagenent is to naintain a thriving natural
ecol ogi cal bal ance anong wi |1 d horse popul ations, wldife, |ivestock, and
vegetation and to protect the range fromthe deterioration associated wth
overpopul ation. 16 US C § 1333(a) (1994); Dahl v. dark, 600 F. Supp.
585, 594 (D Nev. 1984); Aninal Protection Institute of Awerica, 118 IBLA
20, 23 (1991). "[E]xcess aninals" are defined as those "whi ch nust be
renoved froman area in order to preserve and naintain a thriving natural
ecol ogi cal bal ance and nultiple-use relationship inthat area.” 16 USC
8§ 1332(f) (1994). A determnation that renoval is warranted nust be based
on research and anal ysis and on nonitoring prograns that include studies of
grazing utilization, trends in range condition, actual use, and clinatic
factors. Mchael B ake, 135 IBLA 9, 14 (1996); Aninal Protection Institute
of Arerica, 117 IBLA 4, 5 (1990).

dting nonitoring studies used to neasure horse utilization in
Decenber 1990, the WI|s RW Arendnent, as proposed, concl uded there
was a 59-percent utilization rate prior to livestock entry. Id. at 14.
Appel  ants have not refuted this infornation, but argue that Iimting
utilization to 10 percent prior to livestock use is arbitrary. In answer
to this argunent, BLMrepli es:

The district took all the best available data and the

prof essi onal judgenent of several range conservationists and wld
horse specialists to make this decision. Data shows that 40-50
percent utilization prior to livestock turnout on wnter use
areas | eads to severe use at the end of the conbi ned use peri od.
The 10 percent utilization level, which is the mdpoint of the
slight use
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category, given to wld horses prior to livestock turnout in
wnter use areas is a starting point. It is believed that
continued nonitoring wll prove that the 10 percent utilization
prior to livestock turnout wll protect wld horse wnter range
and wll result in proper use at the end of the conbi ned use
period. Mnitoring may showthat utilization prior to the entry

by livestock can be higher and still neet key area utilization
goal s and adjustnents wll be nade in the allotnent eval uation
pr ocess.

(BLM Answer at 2.b.; see al so Nevada Rangel and Monit ori ng Handbook (Sept.
1984) at 20-24.)

[1] Appellants have not provided the Board wth any evi dence refuting
the i nformation upon which this concl usion rests; nor have they offered
evi dence to showthat BLMs experts erred "when col | ecti ng the underlying
data, when interpreting that data, or in reaching the concl usi on"
chal | enged by Appel lants. Aninal Protection Institute of Averica, Inc.,
118 IBLA 63 (1991). Nor is BLMrequired to wait until the range i s danaged
before it takes preventive action; proper range nanagenent dictates herd
reduction before it causes danage to the rangel and. The opti num nunber of
horses is sonewhat |ess than the nunber that woul d cause danage. See
Mchael B ake, 135 IBLA 9, 15 (1996). |If the record establishes current
resource danage or a significant threat of resource damage, renoval is
warranted. |d.

To the argunent rai sed by Appel lants that BLMhas not supported its
decision to limt horses in the Goshute HVA to 160 ani nal s, BLMresponds:

The initial carrying capacity or herd size for wld horses
inthe Gshute HHAis identified in the Avendnent. This was
det ermined based on the best avail abl e data and prof essi onal
judgenent. Miltiple use decisions are currently bei ng prepar ed.
The Goshute HVA contains all or part of 7 different grazing
allotnents. Wen the multiple use decisions are final for
the allotnments nmaking up the majority of the Goshute HW an
appropriate nanagenent |evel for wld horses as well as
livestock can be nade. UWntil that tine, the initial AM for wld
horses wthin the Gshute HVA i s 160.

(BLM Answer at 4.)

This defense of BLMplanning for the renoval is supported by the Draft
and Proposed Anendnents to the VWl ls RW, which report the results of horse
noni toring studi es conducted in 1989, 1990, and 1991. (Proposed Anendnent

at 7, 12, and 14; Draft Awendnent at 6, 8, 11, 12, 14, and 15.) Appellants
have not shown that the reported data or the concl usi ons drawn therefrom
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are inerror. Therefore, they have not sustained their burden of
persuasion on this issue. See Aninal Protection Institute of Anerica,
117 I BLA 208, 216 (1990).

Nor have Appel | ants of fered evi dence supporting their contention that
BLM darmaged the genetic nakeup of the herd by renovi ng "adopt abl e" horses
that are nost likely to contribute to a strong herd. FHnally, we find
that the EA for the Goshute HVA Wl d Horse Gather, the Approved WId Horse
Anendnent and Deci sion Record, and the Draft WIld Horse Anendnent and
Envi ronnental Assessnent are properly tiered to the HS found in the 1985
Wl |'s Proposed RW and approved by the 1985 Wl Is Record of Deci sion;
therefore, BLMwas not required to prepare another HS in order to
undertake this action. See Mchael B ake, 135 IBLA 9, 16 (1996).

To the extent Appel | ants have rai sed argunents not specifically
addressed herein, they have been consi dered and rej ect ed.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Franklin D Arness
Admini strative Judge

| concur:

Janes L. Byrnes
Chi ef Administrative Judge
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